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of the statute, and the following definitions of the word "for" would 
seem to lead to the requirement of a continuous advertisement of the 
notice throughout the thirty days : 

" For : Indicating the space or time through which an action or state extends ; 
hence, during ; in or through the space or time of." 1 

"For : To the extent or number of; to the amount of ; during the time of."* 

Hence if the definitions of the preposition "for," as given by these 
authorities, be substituted in the statute in its place, the language 
would read : " through the space of thirty days," or, " to the extent 
or number of thirty days, " or, " during the time of thirty days. ' ' 

Therefore, it appears — 

1st. That the statute will be construed favorably to the absent 
shareholder. 

2d. That thirty clear days' notice of the meeting must be given, by 
publication of the time and place thereof as frequently and continuously 
as the circumstances of the locality will permit. 

3d. That in computing the thirty days during which the notice is 
to be published, the first day of the notice, and probably the interven- 
ing Sundays, may be counted, but the day of the meeting should not be. 

George Ainslie. 

Richmond, Va. 



DOES POSSESSION BAB THE RIGHT TO BRING EJECT- 
MENT IN VIRGINIA? 



Since about the year 1455 ejectment has been the mode by which 
adverse claimants have tested the validity of their respective titles to- 
land, and, as the nature of the action was possessory, it could, at com- 
mon law, only be maintained by a plaintiff out of possession, against a 
defendant in possession; and hence if one out of possession, claimed 
title to land under an apparently valid deed, or other instrument, and 
did not choose to assert his title in an action of ejectment, the real 
owner, who was in possession, had no remedy at law by which he could 
protect himself against the depreciation in the value of his title. 
Hence the origin and source of the equitable jurisdiction to remove a 
cloud from the plaintiff's legal title, is founded in the fact that he, 
being in possession, could not maintain an action of ejectment; and it 

'Webster's International Dictionary (Porter's edition). 
'Standard Dictionary. 
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follows upon principle that -whenever the plaintiff's situation is such that 
he can bring an action of ejectment, he cannot bring a suit in equity. 1 

Now, by statute, 2 ejectment may be maintained against a defendant 
who is out of possession, and why should not the plaintiff be allowed 
to do so though he be in possession ? The object of the action of eject- 
ment, and the purpose for which it was given, and for which it is 
peculiarly adapted, is to try and determine between adverse titles to 
land. Why then should the mere fact of possession debar one from 
the benefit of this action, and force him into chancery to "remove a 
cloud from his title," when this "cloud" is nothing more nor less 
than the assertion of an adverse legal title ? The issue, whether set- 
tled in a court of chancery or in an action of ejectment, is the same; 
the only difference is that if the plaintiff be in possession, the issue is 
carried to a different forum, decided under a different procedure, and 
by the chancellor instead of by twelve jurymen, which is conceded 
not to be the best mode of settling questions of this nature. 

It is true that section 2723 of the Virginia Code provides that the 
action may be brought by "any person" claiming real estate, and if 
we take this statute alone, according to the terms and the letter, there 
is nothing qualifying or limiting the right to bring ejectment, to such 
persons only as are out of possession; but in the case of Carroll v. 
Brown, 3 which seems to be the first case directly in point since the 
adoption of the present statute, the bill was filed by a person in posses- 
sion to remove a cloud from his title, and upon demurrer to his bill the 
circuit court held that his remedy was at law and not in a court of 
equity, and on appeal, Burks J., said: "What remedy has he at law? 
He is in possession of the property, and cannot bring ejectment against 
the claimant," and the lower court was reversed on this very point. 
The statute giving the remedy to "any person" claiming real estate 
is not referred to in the opinion, but the court cites, to maintain the 
proposition that one ' ' in possession cannot bring ejectment, ' ' Code of 
1873, ch. 131, sec. 5, which is identical with sec. 2726, Code of 1887, 
and provides that ' ' the person actually occupying the premises shall 
be named defendant in the declaration." 

It would seem clear from this that the court was of opinion that the 
reason that one in possession could not be plaintiff was because, under 
this provision, he must be made defendant. 

» 3 Pom. Eq. Jur., sec. 1398-9, n. 4. 

> Va. Code, see. 2726; Siearm v. Barman, 80 Va. 48. 

s 28 Gratt. 791. 
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In Va. C. & I. Co. v. Kelly, 1 decided in July, 1896, the learned 
and lamented Judge Kiely, in delivering the opinion of the court, 
said: " Being prevented by his possession from resorting to the action 
of ejectment as a remedy, his only relief is in a court of equity." And 
Carroll v. Brown, 1 is cited, but no statute is referred to. 

Mr. Tyler, in his work on Ejectment, 5 says: "Of course, ejectment 
■will not lie by a party already in possession of the land," but he has 
reference to the common law rule. 

These authorities put it beyond doubt that the action could not be 
maintained by one in possession, either at common law or under the 
Virginia Code of 1887, and as thus settled the rule may be briefly 
stated as follows: 

If B claim title to A's land, and both A and B are out of possession, 
or if B is in possession, in either event A can bring ejectment against 
B, but should A be in possession of his land, he is deprived of the 
right to do so.* 

But there is, it seems to me, very grave doubt on this question when 
we consider recent legislation on the subject. The Act of February 
27, 1896," amends the very clause relied on in Carroll v. Brown,* so 
that, to say the least of it, it is certainly very doubtful whether "the 
person actually occupying the premises" must be made a defendant, 
which was the controlling reason that led the court, in that case, to 
decide that he could not he plaintiff. 

The amended statute is as follows : 

" The person actually occupying the premises ['shall ' omitted] and any person 
claiming title thereto, or claiming any interest therein, adversely to the plaintiff, 
may also, at the discretion of the plaintiff, be named defendants in the declaration. 

" If there be no person actually occupying the premises, adversely to the plaintiff, 
then the action must be against some person exercising ownership thereon, or 
claiming title thereto, or some interest therein, at the commencement of suit." 

The changes are noted in italics. It is a well settled canon of con- 
struction that remedial statutes are to be liberally construed, so that 
their application will be made broad enough to reach the mischief in 
all cases coming within the spirit of the statute; and it is equally as 

1 93 Va. 332. 
«28Gratt.791. 
'p. 36. 

* Stearns v. Harman, 80 Va. 48 ; Beckwith v. Thomson, 18 W. Va. 104. 
' Acts 1895-6, 514. 

• Supra. 
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well settled that a construction should be adopted which will give 
effect to all the words used. Now since one could at common law have 
brought ejectment against a party in possession claiming adversely to 
him, and could, under the Virginia Code of 1887, have brought it 
against one claiming title to his land, whether the claimant were in 
possession or not (the land being vacant), 1 it follows, it seems to me, 
that the amendment must of necessity, in order to have any effect or 
object at all, have contemplated some other situation of the plaintiff, 
in which he could not, theretofore, have brought the action; otherwise we 
would make the legislature guilty of the absurd folly of amending a 
statute, and yet leaving the law as it was before the amendment. Now 
the only position of the owner of real estate which barred his right to 
bring ejectment before the amendment, was that of being in possession ; 
and this was a bar, not because the remedy was not given to a party 
in possession (for it was given to "any person " who was the owner 
of real estate), but because it was peremptorily required by sec. 2726 
that the party in possession should be the defendant, and no one else 
could be; and the very section which, it was decided in Carroll v. 
Brown, 2 took the remedy away from a party in possession, is the very 
section now amended, and the very sentence relied on by the court for 
that conclusion, is one of the two amended. In addition to this, it 
seems to me, that under the rules of construction that should govern, 
the language of the statute bears out the idea that it was intended to 
broaden the remedy for the benefit of the plaintiff, and to give him the 
remedy without regard to his being in or out of possession. The words 
" adversely to the plaintiff," in the first clause of the statute, have as 
direct a reference to "the person actually occupying the premises," 
as they do to the "person claiming title thereto," and in the second 
clause they are directly connected with the person in possession, and 
can have reference to no other. It will be seen also that the words 
"adversely to the plaintiff," in the second clause, are the only ones 
that change this clause from the old clause, and this is the strongest 
possible reason for the construction here suggested ; for, unless a party 
in possession may now bring ejectment, the amendment of the second 
clause was mere child's play, senseless and without an object or effect. 
This clause in the old statute was, "If they be not occupied" (i. e. 
vacant) the action must be against some one claiming title, ' ' etc. Under 
the first clause of the old statute if they were occupied, the action had 

1 Stearns v. Ilarman {supra). 

2 Supra. 
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to be against the party in possession, and it was only when they were 
vacant that it might be against a party claiming title. Now if the 
amendment of this clause did not contemplate an action by a plaintiff 
in possession, against a party claiming title adversely to him, it does 
no more than provide that when the land is vacant the action may be 
brought against one claiming title thereto, and as this was already 
clearly and distinctly provided in the old statute, and decided in 
Stearns v. Harman, 1 the legislature must have contemplated a case 
when the land was not vacant, nor occupied " adversely to the plaintiff," 
which could only have been a case where it was occupied by the 
plaintiff himself, or by his tenant. 

The same act which amended sec. 2726 also amended sec. 2728, 
and this amendment also supports the construction here given. 

This statute, as it was in the Code, provided that the plaintiff 
should aver that he was possessed of the premises and that the defend- 
ant entered and ousted him, and " that he unlawfully withholds from 
the plaintiff the possession thereof." This section, as amended, 
requires that the plaintiff aver that he was possessed of the premises 
and that the defendant "entered into such premises, OR exercised 
acts of ownership thereon, or claimed title thereto, or some interest 
therein, to his damage such sum as the plaintiff' shall state." 

It is with great diffidence that I have ventured the above construc- 
tion, for the reason that the cases of Va. C. & I. Co. v. Kelly, i 
Kane v. Va. C. & I. Co., s and Smith v. Thomas,* have all been 
decided since the amendments referred to were made, and I would not 
venture to do so but for the fact that Va. C. &. I. Co. v. Kelly, 5 was 
decided so soon after the amendments that it is most probable that 
neither the court or counsel knew of them when the case was argued 
and decided; and in the other two cases the question was not necessarily 
involved, the plaintiffs in both being out of possession and their right 
to bring ejectment being clear. 

And while Carroll v. Brown* is cited in all three of the above cases 
as authority for the proposition that a party in possession cannot 
bring ejectment, yet the Act of February 27, 1896, does not appear to 
have been cited or considered in either of them, and if this be so, can 

1 Supra. 

2 93 Va. 332. 
«97 Va. 329. 

* S Va. Sup. Ct. Rep. 32. 

* Supra. 

* 28 Gratt. 791. 
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it be said that these cases are authority against the construction sug- 
gested? 

Assuming, then, that this question has never been expressly decided 
by our court, and is to be decided upon a proper construction of the 
statutes, does not reason and principle (aside from the language of 
the statutes) lend strong support to the construction which does away 
with the distinction between a party in possession and one out of posses- 
sion ? How can this distinction be justified upon principle, and what 
good reason can be given for it ? 

In the early history of ejectment the logic of the action justified the 
distinction, for it was necessary for the plaintiff to prove an entry and 
an ouster, but this necessity was early met by the consent rule, and 
now that rule is abolished and it is expressly provided by statute that 
the plaintiff need not prove either entry or ouster, and that it shall be 
sufficient for him to show a right to the premises, 1 in other words to 
show a paramount title. 

In the days when entry and ouster were necessary to be shown, 
there was reason for it. The chief wrong was to the actual possession, 
the ouster was the injury for which redress was provided. 

Owing to the restrictions upon alienation, there was practically no 
traffic in real estate, and it had little or no commercial value, its cor- 
poral possession being the source of its chief use, benefit and value. 
Now conditions have changed, and it is the damage to the commercial 
value of the title that constitutes the chief wrong and injury, and this 
wrong and injury is just as great to the owner who is in possession, 
and who has never suffered an ouster, as it is to the owner who is out 
of possession. And since it must be conceded that the action of eject- 
ment was given as the best, most adequate and complete means of 
righting such a wrong, and since the title is the only substantial thing 
involved — the possession being a mere incident — it is submitted that 
there can be no good reason for depriving the owner, who is in posses- 
sion of this remedy, merely because he is in possession. 2 If this be so, 
it furnishes another strong reason for the construction of the statute 
herein contended for. 

But sec. 2723 of the Code ought to be also amended by adding after 

' Va. Code, sec. 2735. 

" The policy of the statute allowing the action to be brought against a defendant 
out of possession is clear, and it is to force them to try their title and the purpose is 
to quiet the title by a conclusive judgment. {Harvey v. Tyler 2 Wall. 328 ; Banyer v. 
JVmpie, 5 Hill. 48). Is there any reason why this policy should not embrace the 
owner who is in possession 1 Is not the distinction purely arbitrary ? 
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the word "otherwise," the words "whether such person be in posses- 
sion or not." This would remove all doubt and would not disturb 
any of the settled law of ejectment as it is to-day. The only effect 
would be to enlarge its application, and, to the same extent, abridge 
the jurisdiction of courts of equity ; and if ejectment is the best mode 
of trying the strength of adverse titles, then why not extend it to cases 
to which it may not now apply ? 

Wm. H. Werth. 
Tazewell, Va. 



